
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/KZN/2787/01/NJ 

In the complaint between: 

 

H Harilall Complainant 
 

and  

 

Maxirand Provident Fund First Respondent 
Roopanands cc Second Respondent 
 
 
 

FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

1. On 2 July 2001 I handed down an interim ruling ordering the first and second 

respondents to exercise their respective discretions in terms of master rule 12.6, and 

inform all the parties of their respective decisions together with their reasons 

therefore. In addition, Roopanands cc was joined as a second respondent (“the 
employer”) to the complaint, in terms of section 30G(d) of the Act. The complainant 

was directed to serve a copy of all submissions to date and the interim ruling upon 

the employer, within 7 days of the date of the preliminary order.  It has duly complied 

with this requirement. 

 

2. For the sake of clarity, it is useful to repeat master rule 12.6 (regulating the 

discretions granted to the employer and the fund to increase a pension benefit), 

which reads: 
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Greater benefits 

 

12.6(1) At the request of the Employer the Fund provides a greater benefit than that 

provided for elsewhere in the Rules.  But the increase is subject to the requirements 

and the conditions laid down by the Fund.  If the cost of the greater benefit exceeds 

the cost of the benefit provided for in the Rules by more than a percentage 

prescribed by the Revenue Authorities, the greater benefit may not be paid without 

their approval. 

 

12.6(2) The Employer must contribute to the Fund that portion of the increased benefit hat 

exceeds the total of the Member Share and the proceeds of any insurance payable 

on the life of the Member. 

 

3. Hereafter, the employer instructed Ms Kadwa of J. Kissoon Singh Inc attorneys to act 

on its behalf.  Ms Kadwa contended that after the complainant exited the fund, the 

employer experienced grave financial difficulties and Nedbank (the employer’s 

bankers) had frozen her client’s banking accounts by virtue of the accounts being in 

overdraft in the amount of R1,9 million.  Furthermore, Mr Roopanand, who has a 

100% shareholding in the close corporation, has been diagnosed with prostrate 

cancer and is currently in hospital awaiting an operation. Accordingly, Ms Kadwa 

concluded that due to master rule 12.6 requiring the employer to pay the enhanced 

portion of the retirement benefit and in light of its financial position, the employer is 

unable to request the fund to consider increasing the early retirement benefit. 

 

4. Mr Swanepoel acting on behalf of the fund submitted that the employer has decided 

not to request the payment of a greater benefit and therefore the fund cannot pay a 

greater benefit.  In his view, there are two reasons why the fund cannot pay the 

enhanced benefit. Firstly, the fund is a fixed contribution fund and has no additional 

funds to apply for the purpose of paying a benefit greater than that set out in the 

rules of the fund and secondly, the said rules of the fund do not allow its board of 

management to decide mero motu to pay a greater benefit.  
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5. Mr Singh on behalf of the complainant did not deny the current financial position of 

the employer.  However, he again contended that by virtue of the complainant’s     

ten-year membership of the fund, he is entitled to a greater benefit. 

 

6. As I stated in the interim ruling, (see paragraph 10), master rule 12.6 is a unique 

provision, in terms of which, a whole series of events involving different functionaries 

within the fund needs to take place before a pension benefit may be enhanced.  That 

is, firstly the employer has to request the fund to increase a benefit to an amount 

greater than that provided for in the rules of the fund.  Furthermore, where the 

increased portion of the benefit exceeds the member’s share of the fund, then the 

employer shall be liable for such an enhancement.  Where the fund receives notice 

from the employer to consider increasing a benefit, it may impose any conditions it 

deems necessary and where the costs of the greater benefit exceeds the costs of the 

benefit provided for in the rules of the fund by more than a percentage prescribed by 

the South African Revenue Services, then the said tax regulator’s consent is 

required.   

 

7. Be that as it may, the aforesaid series of events can only be triggered by the 

employer requesting the fund to increase a benefit.  By virtue of the complainant 

already receiving his member’s share in terms of master rule 5 read together with the 

definition of member’s share defined in master rule 9, the employer was liable for the 

costs of any enhanced benefit.  Therefore, in this case, the financial position of the 

employer is a critical consideration, when deciding to enhance a benefit.  From the 

evidence before this tribunal, the employer is experiencing grave financial difficulties 

and therefore its decision to refuse an enhancement of the early retirement benefit is 

not an improper exercise of its discretion in terms of master rule 12.  Moreover, the 

complainant’s early retirement benefit consists of his transfer credit, his own 

contributions, the employer’s contributions less costs and fund interest on all of the 

above constituents.  Therefore, the complainant has not been penalized in any way, 

in that he has received his full fund credit in the form of a member share in a defined 
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contribution fund.  Accordingly, I am satisfied that the complainant has received that 

to which he is entitled in terms of the rules of the fund and is not entitled to any 

further benefits.  

 

8. Thus, for the aforegoing reasons, the complaint is dismissed. 

 

DATED at Cape Town this 23rd day of August 2001. 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

